Summary of Transfer of Undertakings (TUPE)
· When the whole or part of an employer's business or service is sold or transferred as a going concern to another employer, which can include the outsourcing of an ancillary function to an outside contractor, a TUPE transfer is said to occur. The term 'TUPE' is an acronym for the Transfer of Undertakings (Protection of Employment) Regulations 2006. 


· The seller of the business is referred to as the 'transferor', while the recipient of the business is known as the 'transferee'. In outsourcing, a client engaging a contractor will be the transferor and the contractor the transferee. When a contract changes hands, the outsourcing contractor will be the transferor and the incoming contractor the transferee. If the client takes the service back in house, the outgoing contractor will be the transferor and the client will be the transferee. 

· A TUPE transfer is referred to in the Regulations as a 'relevant transfer'.


· A transfer takes place at a single point in time, which is the date on which responsibility as an employer for carrying on the business of the transferred unit moves from the transferor to the transferee.
· Whether an employee is assigned to the transferring service is a question of fact in each case.  Only an employee who is assigned to the service being transferred transfers under the TUPE Regulations 2006. Under regulation 2(1) 'assigned' is defined as 'assigned other than on a temporary basis'. There is not, however, a comprehensive definition of the word 'assigned'. There are, however, tests in case law, that held that the employment relationship is 'essentially characterised by the link existing between the employee and the part of the service or business to which he is assigned to carry out his duties'. The amount of time spent by a person on certain duties is not definitive of whether a person is assigned to the service. The employment relationship as a whole must be considered.

· When there is a relevant transfer, the transferee inherits the contracts of employment of the persons employed by the transferor immediately before the transfer took place. The transferee also inherits the transferor's rights, power and duties and most of the transferor's liabilities in respect of those employees.


·  Where there is a relevant transfer the transferee is legally bound to make appropriate pension provision for transferred employees if the transferor operated an employer-contributed pension scheme for them. 

· An employee who is dismissed where the sole or principal reason is the transfer is treated in law as having been unfairly dismissed.


· However, that rule does not apply to an employee dismissed for an 'economic, technical or organisational reason entailing changes in the workforce'. Such a dismissal will be treated by an employment tribunal as having been for 'some other substantial reason' or redundancy, as the case may be. 


· Employers contemplating the sale or transfer of the whole or any part of their business or service (or the acquisition or purchase of another employer's business or service) must inform appropriate employee representatives of certain matters. If measures are envisaged in relation to the affected employees, the employer that envisages the measures must consult the employee representatives about them. A failure to do so will lead to the imposition of a punitive award.
 

· An employer that is the transferor of a business must notify the transferee of certain specified items of employee liability information not less than 14 days before the transfer. Failure to do so can lead to a complaint to tribunal and a compensation award subject to a minimum of £500 per employee in respect of whom the transferor has failed to provide the information. 


· The Code of Practice on Workforce Matters in Public Sector Service Contracts, which includes the NHS,  forms part of the service specification and conditions for all contracts involving a transfer of staff from the public sector to a service provider or where staff members originally transferred from the public sector are transferred to a new service provider under a re-tender. 
Code of Practice on Workforce Matters in Public Sector Service Contracts

On 18 March 2005 the Government published a Code of Practice on Workforce Matters in Public Sector Service Contracts. This is applicable in England only. It is automatically incorporated into the service specifications and conditions of every public sector contract awarded to a service provider that involves a transfer of staff from the relevant public sector organisation, or where staff originally transferred out from the public sector organisation as a result of an outsourcing are TUPE transferred to a new provider under a re-tender of contract.

Treatment of public sector transferees: The Code states that when contracting out services public sector organisations must apply the principles set out in the Cabinet Office Statement of Practice on Staff Transfers in the Public Sector and the annex to it, A fair Deal for Staff Pensions. The service provider will be required to demonstrate its support for these principles and its willingness to work with the public sector organisation to implement them. The principles of the TUPE Regulations must be followed in respect of every public sector service contract that involves a transfer of staff from the relevant public sector organisation to the service provider in question, or from an existing service provider to a new service provider following a retender of contract, even if the Regulations do not apply to the transfer in strict legal terms. So far as pension rights are concerned, the annex specifically requires the terms of a business transfer to protect the pensions of the transferred employees, who must be offered membership of a pension scheme that is broadly comparable to the public pension scheme that they are leaving.

New joiners to an outsourced workforce: Service providers awarded public sector service contracts involving the transfer of staff from public sector organisations must not only comply with their obligations in respect of the individuals transferred but also ensure that those subsequently employed to work alongside them are offered employment on fair and reasonable terms and conditions that, overall, are no less favourable than the terms and conditions of the transferred employees.

Where a service provider awarded a public sector service contract recruits additional staff to work alongside employees transferred under the contract, it must offer the new recruits membership of either a good-quality employee pension scheme, ie a contracted-out, final-salary based defined benefit scheme or a defined contribution scheme, or a stakeholder pension scheme. In the case of a defined contribution or stakeholder scheme the employer must match employee contributions up to 6%.

Staff transferred to a new service provider following the re-tender of a public sector service contract must also be offered one of the pension options if, prior to the transfer, they had a right under the Code to one of the options.

Adherence to the Code: Complaints or disputes about a service provider's refusal or failure to comply with its contractual obligations in relation to transferred employees or new recruits should, in the first instance, be a matter for discussion and resolution between the service provider in question and the relevant trade-union or employee-elected workforce representatives.

If informal dialogue does not resolve the situation the annex to the Code offers an alternative, time-limited, three-stage dispute resolution procedure to be carried out under the supervision and ultimately binding arbitration of an independent person appointed from an ACAS-approved list. At the conclusion of the procedure, if there is no agreement between the parties, the independent person will impose a revised package of terms and conditions applicable to each of the affected employees.

A service provider's continued refusal to comply with its obligations will result in an action for breach of contract.

The Code cautions that a service provider that does not comply with its obligations under the Code will be unlikely to be considered for further work by a public sector organisation.
Appendix 1
Questions and answers

1.
 What constitutes a transfer of an undertaking under the Transfer of Undertakings (Protection of Employment) Regulations 2006?
When the whole or part of an employer's business or service is sold or transferred as a going concern to another employer, including when performance of an ancillary function is outsourced, a TUPE transfer is said to have taken place. The transfer may be effected by a series of transactions and may or may not include the transfer of property and other tangible assets.

2.
Does the transferee inherit the contracts of employment from the transferor upon the transfer of a business covered by the Transfer of Undertakings (Protection of Employment) Regulations 2006?
When a TUPE transfer takes place, the transferee (new employer) inherits the contracts of employment of the persons employed by the transferor (old employer) immediately before the transfer took place. The transferee also inherits the transferor's rights, powers, duties and liabilities (other than any criminal liabilities) in connection with those contracts. The transferee does not, however, inherit the part of a contract of employment or collective agreement that relates to such parts of an occupational pension scheme as relate to old age, survivors' or invalidity benefits.

3.
Can the transferee change the contracts of the incoming employees upon the transfer of a business covered by the Transfer of Undertakings (Protection of Employment) Regulations 2006?
A transferee may not vary the contracts of employment of the transferred employees where the sole or principal reason for the variation is the transfer itself or a reason connected with the transfer that is not an economic, technical or organisational reason entailing changes in the workforce. This applies even if the employees are happy to accept such purported variations and are no worse off as a result. However, the employer and employees may agree a variation of the employment contract if the sole or principal reason for the variation is a reason connected with the transfer that is an economic, technical or organisational reason entailing changes in the workforce or a reason unconnected with the transfer. What is not possible is for a transferee to purport to change employment contracts for the sole purpose of harmonising the terms and conditions of transferring employees with the terms and conditions of employees in its existing workforce.

4.
What happens to collective agreements when a business is transferred under the Transfer of Undertakings (Protection of Employment) Regulations 2006?
The transferee inherits collective agreements in respect of employees as if they had been made between itself and the trade union in question. However, voluntary collective agreements in the UK are generally not legally enforceable and consequently the provisions that preserve collective agreements in respect of transferring employees have little effect in practice. However, terms from a collective agreement that are incorporated either expressly or impliedly into transferring employees' contracts will be preserved.

5.
What happens to trade union recognition when a business is transferred under the Transfer of Undertakings (Protection of Employment) Regulations 2006?
If the transferred service maintains a distinct identity from the remainder of the transferee's service, any independent trade union recognised by the transferor shall be deemed to be recognised by the transferee. If the transferred service does not maintain its identity, the recognition agreement no longer applies.

6.
Can an employee refuse to transfer under the Transfer of Undertakings (Protection of Employment) Regulations 2006?
The employee can inform the transferor or the transferee that he or she objects to becoming employed by the transferee, in which case the employee's contract with the transferor comes to an end. The employee may pursue a complaint of unfair constructive dismissal if there has been, or is about to be, a significant breach of contract so as to leave him or her with little choice but to resign. The Regulations also allow the employee to make a complaint based on a substantial change in working conditions to his or her material detriment. The latter does not depend on the employer breaching the contract.

7.
Can an employee be dismissed before or after the transfer under the Transfer of Undertakings (Protection of Employment) Regulations 2006?
An employee of the transferor or transferee dismissed before or after a TUPE transfer will be treated as having been automatically unfairly dismissed if the transfer is the sole or principal reason for the dismissal. This rule does not apply if the sole or principal reason for the employee's dismissal was an economic, technical or organisational reason entailing changes in the workforce. An employment tribunal will treat such a dismissal as having been for some other substantial reason of a kind such as to justify the dismissal of the employee, or redundancy, depending on the facts.

8.
Are employers obliged to consult with employees about a transfer under the Transfer of Undertakings (Protection of Employment) Regulations 2006?
Employers contemplating a transfer must inform appropriate employee representatives long enough before the proposed transfer to enable meaningful consultation to take place. Consultation must take place whenever an employer is envisaging measures in relation to affected employees. Failure to consult could lead to a complaint to an employment tribunal and the imposition of an award equivalent to up to 13 weeks' pay to each employee.
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